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Division 3:  Premier and Cabinet - Service 8, Native Title Policy Development, Implementation and 
Negotiation, $18 349 000 - 
Mrs D.J. Guise, Chairman. 
Mr E.S. Ripper, Deputy Premier. 
Mr G. Hamley, Executive Director. 

The CHAIRMAN:  This estimates committee will be reported by Hansard staff.  The daily proof Hansard will 
be published at 9.00 am tomorrow.  Consideration of the estimates will be restricted to discussion of those items 
for which a vote of money is proposed in the consolidated fund.  This is the prime focus of the committee.  
While there is scope for members to examine many matters, questions need to be clearly related to a page 
number, item, program or amount within the volumes; for example members are free to pursue performance 
indicators, which are included in the budget statements while there remains a clear link between the questions 
and the estimates.  It is the intention of the chairperson to ensure that as many question as possible are asked and 
answered and that both questions and answers are short and to the point.   

The minister may agree to provide supplementary information to the committee, rather than asking that the 
question be put on notice for the next sitting week.  For the purpose of following up the provision of this 
information, I ask the minister to clearly indicate to the committee which supplementary information he/she 
agrees to provide and I will then allocate a reference number.  If supplementary information is to be provided, I 
seek the minister’s cooperation in ensuring that it is delivered to the committee clerk by 17 June 2005, so that 
members may read it before the report and third reading stages.  If the supplementary information cannot be 
provided within that time, written advice is required of the day by which the information will be made available.  
Details in relation to supplementary information have been provided to both members and advisers and 
accordingly I ask the minister to cooperate with those requirements. 

I caution members that if a minister asks that a matter be put on notice, it is up to the member to lodge the 
question on notice with the clerk’s office.  Only supplementary information that the minister agrees to provide 
will be sought by 17 June 2005.  

Mr M.J. BIRNEY:  Is the Treasurer the person who has responsibility for native title?  Why does the Office of 
Native Title reside under the Premier?   

Mr E.S. RIPPER:  Under the coalition government, the Office of Native Title was under the Department of the 
Premier and Cabinet.  That arrangement continues.  There is logic for the Office of Native Title being in the 
Premier’s department.  It is a coordinating agency.   

Mr M.J. BIRNEY:  What does “a coordinating agency” mean?   

Mr E.S. RIPPER:  The Office of Native Title is a coordinating agency.  Other line agencies have particular 
responsibilities that bear on native title.  For example, the Department of Conservation and Land Management 
deals with issues of joint management of national parks; the Department for Planning and Infrastructure 
negotiates on securing native title approvals for land releases and other developments; the Department of 
Industry and Resources has a responsibility to assist project proponents through the approvals processes, 
including native title approvals processes. 

Mr M.J. BIRNEY:  Is it not true that almost any government agency crosses the boundary into another agency 
at some point?  Why not just place the Office of Native Title within the Department of Treasury and Finance?  I 
cannot understand why native title is within the Premier’s department rather than the Treasurer’s department if 
the Treasurer is the person responsible for it.   

Mr E.S. RIPPER:  The Leader of the Opposition makes an arguable point.  Conceivably, the Office of Native 
Title could be placed with the Department of Treasury and Finance.  However, the connection between the core 
business of the Department of Treasury and Finance and that of the Office of Native Title is not that strong.  
Nonetheless, conceivably that arrangement could be made.  There is also an argument for the Office of Native 
Title to be with the Department of the Premier and Cabinet because that department is a key central agency that 
has across-government responsibilities.  It is often felt that if a unit or an agency is associated with the 
Department of the Premier and Cabinet, that unit has more authority when dealing with the rest of the public 
sector.   

Mr M.J. BIRNEY:  Is it not the case that the Premier did not want responsibility for native title?   

Mr E.S. RIPPER:  I specifically asked the Premier in 2001 if I could have responsibility for native title.   

Mr M.J. BIRNEY:  Why did he not give it to you?  It comes under his department. 
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Mr E.S. RIPPER:  He did give me responsibility for native title, which is why I am sitting here answering your 
questions.  

The CHAIRMAN:  If members seek the call, their names will be listed, although I do not want to keep a War 
and Peace.  Members must indicate after their last question that they want the call.  I will allow a reasonable 
number of further questions if they are sought through the Chair and after due consideration for other committee 
members.  

Mr C.J. BARNETT:  I refer to the memorandum of understanding mentioned on page 91 that was negotiated 
with the Miriuwung Gajerrong people.  In the early stages of discussions on Ord stage 2, I think about 13 living 
areas were identified for transfer into essentially Aboriginal ownership.  Some have been transferred and others 
had some way to go.  There were difficulties in deciding who had custodial responsibility.  Has that process been 
concluded?   

Mr E.S. RIPPER:  The member will be only too familiar with the fact that such negotiations are long processes.  
Living areas have not yet been allocated to community groups.  A decision has been made to provide those 
living areas.  However, the precise allocation of them to particular groups is part of the negotiations that are 
concluding on Ord stage 2. 

Mr C.J. BARNETT:  As the Treasurer knows, some people already have houses within those areas; they have 
been there a long time.   

[9.10 am] 

Mr E.S. RIPPER:  There is often an issue with the precise title that should be held and the precise group that 
should hold that title.  That is what is being settled, as I understand it, in the Ord stage 2 negotiations, which we 
expect will conclude in August. 

Mr C.J. BARNETT:  I gave away a hill to an old man and his horse.  I hope the Deputy Premier honours that. 

Mr E.S. RIPPER:  We would certainly be keen to make sure that we honoured any commitments that the 
member for Cottesloe made.  Because of the member’s previous involvement, as we get to a stage when we can 
talk more freely about these matters that are the subject of negotiations, I would be very happy to offer the 
member a briefing so that he can see how it has progressed.   

Mr C.J. BARNETT:  I guess the point I am making is that there was a slight difference between, say, relatively 
small 50 or 100-acre areas around buildings that related to clearly identified families and the broader interest in 
the wider community.  The intention was to give a sense of almost direct ownership within the communal 
ownership.  Is that philosophy still being followed?   

Mr E.S. RIPPER:  That is the philosophy.  There are sometimes difficulties in translating that philosophy into a 
definite outcome.  This is a very complex matter.  We are trying to clear the way for development on, I think, 
64 000 hectares of land.  It is a very complex set of negotiations.  However, at last they are going very well, and 
I expect that they will come to a conclusion around August. 

Mr M.J. BIRNEY:  I refer the minister to page 70 of the Budget Statements, and in particular to the $40 million 
new allocation for the native title land and equity fund.  Will the Deputy Premier explain to the committee what 
that $40 million is for, please? 

Mr E.S. RIPPER:  In native title negotiations we often make particular arrangements to reach a settlement.  
There are two broad types of negotiations.  There are negotiations to secure development approvals, when people 
have rights to participate in negotiations regarding those development approvals under the federal Native Title 
Act, and there are negotiations over recognition or otherwise of people’s claims for native title rights over 
particular pieces of land.  It is necessary, I think, for the government to have some flexibility in those 
negotiations.  For example, it may well be the case that we negotiate with a particular group of native title 
claimants for them, on the one hand, to agree that no native title exists in the land that they have laid claim to. 

Mr M.J. BIRNEY:  Would the court not be the best body to work that out? 

Mr E.S. RIPPER:  Would the Leader of the Opposition just let me finish?  We might well go to a group of 
native title claimants and negotiate on the basis that they will agree to a determination that there is no native title, 
which clears native title from that particular piece of land, and in return the state will offer certain benefits to that 
group of people.  For example, there might be a statement of recognition of their connection to the land, albeit a 
connection that is not sufficient to satisfy native title law.  There might be the option of grants of crown land.  
There might be the option of some support for them to be involved in the economic activities that are occurring 
on that land.  There could be a variety of arrangements.  The land and equity fund is designed to provide a source 
of funding for state negotiators involved in trying to settle those matters. 

Mr M.J. BIRNEY:  How was it done before that fund came into play? 
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Mr E.S. RIPPER:  We did it on an emerging basis.  For example, we concluded the deal that gave proponents 
on the Burrup Peninsula the opportunity to go ahead, but before the deal was settled we got a cabinet decision to 
allocate the funds. 

Mr M.J. BIRNEY:  Out of consolidated revenue? 

Mr E.S. RIPPER:  Yes.  Conceivably, we could proceed with native title negotiations on that basis.  As each set 
of negotiations emerged, if there were a cost to the state, an application could be made for funding at that time.  
The land and equity fund recognises that there will be a cost to the state to settle native title matters over the next 
four years, and we put it into the budget.  That then gives our negotiators the capacity to negotiate in good faith, 
because there is a pre-existing government decision that some resources will be available to assist the settlement 
packages. 

Mr M.J. BIRNEY:  Can I confirm that the $40 million that has been put aside will be used to pay Aboriginal 
claimants who have not yet proved their claim in court? 

Mr E.S. RIPPER:  The federal native title law gives people the right to negotiate on future act matters.  We 
must act in accordance with that federal law.  Those rights to negotiate are maintained unless and until there is a 
determination that no native title exists on that land.  That set of rights could continue for a long time into the 
future, because a Federal Court determination could be followed by an appeal to the Full Court of the Federal 
Court, which could be followed by an appeal to the High Court.  The first Miriuwung-Gajerrong claim spent 
nine years in litigation, so these rights to negotiate could continue for a very long period.  Quite frankly, that was 
the deliberate intention, it would appear, of the commonwealth Parliament.  There was a trade-off at the time the 
native title law was determined by the federal Parliament.  A lot of past acts that impinged on native title were 
validated without compensation.  To facilitate development, without development being inhibited by constant 
injunctions to courts under common law, the trade-off was this right-to-negotiate framework.  Yes, indeed, the 
framework does mean that people who may in the final analysis be unable to satisfy the requirements of native 
title law, despite some connection with the land, will be able to achieve benefits through future act negotiations.  
That is the framework of commonwealth law, and the state is obliged to comply with that law. 
Mr M.J. BIRNEY:  Just to be clear about this, at least some of that $40 million will be paid to native title 
claimants who have not yet proved their claim; is that a fair assumption? 

Mr E.S. RIPPER:  We may well reach a settlement with people in which they give up their claim in return for a 
package of benefits. 
Mr M.J. BIRNEY:  They have not proved their claim, but the government is prepared to pay them. 
Mr E.S. RIPPER:  In return for a settlement of the native title issue.  For example, take the position in the south 
west.  Native title claims are afoot in the south west.  At the moment, that means that developers must go 
through right-to-negotiate procedures for developments in the south west.  It would be a significant advantage to 
the economy of the south west if we were able to secure a settlement in which there was agreement to a finding 
by the court, by consent, that there was no native title.  That would then free all the developers in the south west 
from the requirement to go through those future act negotiation procedures. 

Mr M.J. BIRNEY:  The court could do the same thing, could it not? 
Mr E.S. RIPPER:  The court could do the same thing, but the court - 

Mr M.J. BIRNEY:  And it would not cost the state anything? 
Mr E.S. RIPPER:  It would cost the state, because the state would have to participate in the litigation.  
Therefore, the state would have to fund the litigation.  Secondly, there is the question of time.  The Miriuwung-
Gajerrong case took nine years.  If we could get a settlement in a year and save nine years of litigation, we are 
eight years ahead of where we would otherwise be.  The Leader of the Opposition might consider that that would 
be a worthwhile investment.  The other point to take into account is that the requirements of native title law are 
very onerous.  People whose ancestors were born in this country and who continue to live in this country, or 
particular parts of the country, might nevertheless not be able to prove a claim under the onerous requirements of 
native title law.  However, they are still here and they still have connection to the country.  The Nyoongah 
people of the south west of Western Australia - 
[9.20 am] 

Mr M.J. BIRNEY:  If they cannot prove it, they cannot prove it.  

Mr E.S. RIPPER:  The Leader of the Opposition has an inadequate appreciation of how onerous it is to satisfy 
native title requirements.  
Mr M.J. BIRNEY:  The law is there for a good reason.  
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Mr E.S. RIPPER:  There will be Aboriginal people who have connections with a particular piece of country 
that are not strongly demonstrated enough to satisfy native title law, but they will still be there, and will still have 
the capacity to take actions under heritage protection legislation to deal with development matters.  They still 
have a right and a need to participate in the economic life of our community.   

Mr M.J. BIRNEY:  Does the government have a policy that would see any other claims against the government 
settled before they got to court? 

Mr E.S. RIPPER:  Any claim? 

Mr M.J. BIRNEY:  Yes; in any area other than native title.  Is native title the only area in which the government 
is prepared to settle before the claim goes to court, or does the government have a policy in any other area that 
would see matters settled before they got to court? 

Mr E.S. RIPPER:  I am not the Attorney General, but my understanding is that lots of potential litigants settle 
lots of cases before they get to court.  

Mr M.J. BIRNEY:  Does the government have a policy in any other area of paying people out before they have 
proved their claim in court? 

Mr E.S. RIPPER:  That is a matter for the Attorney General to deal with.  The Leader of the Opposition should 
have a little think about the absurdity of the proposition he is putting.  Litigants in general are encouraged to 
settle before they get to court, if at all possible.  The courts sometimes order mediation in order that people reach 
settlement.  That also happens in the native title arena.  The federal government actually funds a body - the 
National Native Title Tribunal - whose job it is to mediate settlements between native title claimants and other 
parties, including the state.  The Federal Court often orders the state into mediation and seeks reports on the 
progress of that mediation.  We are under a fair amount of pressure from the member’s federal colleagues to 
engage in this settlement process.  However, we believe that this is the right way to approach native title.  

Mr D.T. REDMAN:  I refer to the line item for the net cost of service on page 91.  The 2005-06 budget estimate 
is $29.072 million, although it has been substantially lower in previous years.  There is reference to note (b), 
which provides some explanation for this.  Can the Treasurer expand on that explanation, and the significant 
increase in the net cost of service? 

Mr E.S. RIPPER:  Is the member looking at the average cost per native title determination? 

Mr D.T. REDMAN:  Yes.  There is an estimate for the net cost of service for 2005-06 of $29.072 million, and 
the estimated actual for 2004-05 is $8.337 million.  Reference is made elsewhere to there being 10 per cent fewer 
native title determinations, and therefore the cost of service increases, but it seems like a substantial increase.  

Mr E.S. RIPPER:  A couple of things are coming together here.  Firstly, there has been an increase in the 
budget of the Office of Native Title.  For example, the Office of Native Title was managing a grant program to 
provide so-called future act officers for land councils.  These are officers employed by land councils specifically 
to assist the land councils in their negotiations with developers, and to get development approvals through more 
quickly, in the mining area in particular.  That was a four-year program, and it is to continue.  Secondly, we are 
expecting huge future act activity, in particular associated with the Pilbara iron ore industry, and additional staff 
have been put into the Office of Native Title to boost the capacity of the office to deal with development 
approvals in response to - 
Mr D.T. REDMAN:  When the minister says he is expecting an increase in activity, does that mean more 
claims? 

Mr E.S. RIPPER:  No; there is more development, which will impact on more claims, giving rise to more future 
act negotiations, therefore creating the need for the state to have more capacity in this area. 

Mr M.J. BIRNEY:  Does that mean Fortescue Metals Group Ltd and Hope Downs Pty Ltd? 
Mr E.S. RIPPER:  Yes; and BHP Billiton and Rio Tinto.  Everyone in the Pilbara wants to expand, and that 
creates a significant demand for native title negotiations.  We want to get through those negotiations as 
efficiently as we can, so we have boosted the capacity of the Office of Native Title to deal with those issues.  
Mr D.T. REDMAN:  A finite, budgeted number has been placed on it - nine native title determinations for 
2005-06.  Is the government expecting more than that? 
Mr E.S. RIPPER:  I am referring to two different types of matters.  It needs to be understood that native title 
determinations are the settlements of native title claims, while future act matters relate to the settlement of 
development approvals when people’s claims have not yet been resolved.  Those are the two streams of activity 
in the native title arena.  The Office of Native Title has its priority focus on the settlement of claims, but it also 
has a future act role.  For example, the office coordinates the negotiations for the future act approvals for the 
Burrup development, and the negotiations for the development approvals for Ord stage 2. 
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To return to the member’s original question, in addition to the resource increases I mentioned, the first 
$10 million instalment of the land and equity fund is in the expense profile of the agency, and grant moneys 
previously allocated to the agency that have not been expended have been rolled over into the current year.  
Quite often, an amount of grant money is allocated in the budget, but then perhaps the grant recipients do not 
meet milestones for reporting, or negotiations for the conclusion of funding agreements take longer than 
expected.  For a variety of reasons, the grant moneys have not been expended in the past few years at the rate 
that was anticipated when the budget was brought down, so they have been rolled over.  That creates an apparent 
huge increase in the budget, but it reflects an underspend in one year being rolled over to a more expansive 
capacity in the following year.  

Mr C.J. BARNETT:  I refer to the last point on page 90, referring to the role of the native title unit, particularly 
in the implementation of project agreements.  I spent the weekend on the Burrup Peninsula.  Can the Treasurer 
give an update of what has happened since the agreement was reached?  An agreement was reached when native 
title was subsequently found not to exist, but nevertheless it was agreed.  I want to know what has happened as a 
result of that agreement, because I could see nothing relating to native title happening there.  

[9.30 am] 

Mr E.S. RIPPER:  My advice is that all the elements of the agreement, with one exception, are progressing as 
intended.  The one exception is the development of the management plan for the northern Burrup conservation 
lands.  The agreed person who was to develop that management plan unfortunately died.  That has created some 
delay in the conclusion of that plan.  This is not something I have had to give daily attention to.  It is now a 
matter of implementation.  I have had no complaints from any of the parties as to the progress of the 
implementation, but we would be happy to provide as supplementary information a further report on the 
implementation of that agreement.  Is that what the member wants? 

Mr C.J. BARNETT:  If the minister thinks that would help, yes.  My concern is that the creation of the 
conservation area will take time.  Is it still proposed that the road be extended essentially past the North West 
Shelf project into the northern Burrup to give the wider community access to beaches? 

Mr E.S. RIPPER:  That issue will emerge from the management plan process.   

The CHAIRMAN:  Can I just confirm the information that is sought?   

Mr E.S. RIPPER:  I am not quite clear what information the member would like.   

Mr C.J. BARNETT:  I would appreciate any information that the minister could provide on the progress of 
giving access for all people to that northern part of the Burrup Peninsula.  At the moment there is what is called 
the “jump up”, which means that one must be some sort of outdoor hero and struggle to get past it.  It is very 
difficult for people to gain physical access to that northern part of the Burrup.  I do not say there is any 
restriction because of native title issues, but it is physically difficult to get past that point.   

Mr E.S. RIPPER:  If I could phrase the member’s question for him, he is asking how access to the northern 
Burrup for the general community is being handled in the implementation of the Burrup agreement.   

Mr C.J. BARNETT:  Yes, and is it an attempt to achieve that?  It would be very much in the interests of the 
people of Karratha if there were access beyond essentially the Conzinc Bay area. 

Mr E.S. RIPPER:  As supplementary information, I will provide an answer on those two questions.   

[Supplementary Information No A36.] 
Mr C.J. BARNETT:  A further related aspect of my concern for the future of the Burrup is the rock art issue.  I 
know that some studies have been done on emissions.  I am not raising that.  However, none of the three 
Aboriginal groups professes to have any particular link to the rock art, yet it is arguably Australia’s most 
significant heritage site.  I would appreciate any information that the minister can provide on what is being done 
under this agreement to involve Aboriginal people and on the long-term management and protection of that rock 
art.  As I understand it, the Yaburara people and the other claimants who were originally involved in the case do 
not have any particular association with that rock art, which is thousands of years old.  That is of enormous 
significance.  My concern is that the people involved in the agreement will have their agenda, and that is fine, 
but no-one may have a proper agenda for protecting, managing and even developing the tourism aspects of that 
rock art.   

Mr E.S. RIPPER:  I can provide an answer that relates to the responsibilities of the Office of Native Title, 
which has responsibility for the overall implementation of the Burrup agreement, although different line agencies 
will play their part.  Some of these issues are broader than the agreement that has been concluded.  Nevertheless, 
we will provide the information that is relevant to my responsibilities.  The Department of Industry and 
Resources also has responsibility in this matter. 
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The CHAIRMAN:  The minister is agreeing to provide that information on the rock art. 

[Supplementary Information No A37.] 
Mr C.J. BARNETT:  To my mind, the most important issue in the management of the Burrup Peninsula is that 
rock art.  At the weekend I saw a rock face, probably as high as the ceiling of the chamber, covered in 10 000-
year-old carvings.  It had carved across it “Pommies go home”, which is a cause for concern.  The issues of 
vandalism and potential theft are starting to emerge on the Burrup Peninsula.   

Mr E.S. RIPPER:  It is not a welcome development.   

Mr C.J. BARNETT:  Someone must have responsibility, whether under this agreement or beyond it.   

Mr M.P. WHITELY:  On page 91 the first major achievement is an in-principle agreement on the 
Ngaanyatjarra lands native title claim.  Has there been any progress with that issue? 

Mr E.S. RIPPER:  I think this is a significant achievement by the Office of Native Title.  There have been 
historically six claims in this area.  In discussions on the connection material that has been submitted in support 
of these six claims, it became apparent that there was an association between the claims that justified their being 
amalgamated into one single claim.  Following discussions between the government and the Ngaanyatjarra Land 
Council, it was agreed that we would each support the amalgamation of the six claims into one.  That occurred 
and there was then negotiation for a consent determination recognising native title rights at the highest level over 
the unified single claim.  Those negotiations have been concluded.  There has been an exchange of letters 
between the Ngaanyatjarra Land Council and the government.  The matter will now go before the Federal Court.  
The Federal Court will have to ratify the consent determination after it has satisfied itself that the agreement is in 
accord with native title law.  The matter will go before the Federal Court on 29 June.  I imagine that it will be a 
day of great celebration for the Ngaanyatjarra claimants.  The settlement is over an area of 188 000 square 
kilometres, which is the largest native title claim to be settled in this country.   
Mr M.J. BIRNEY:  With reference to the compensation money that the government intends to pay to native 
title claimants, not necessarily native title holders, the minister will be aware - I know he is because I have seen 
his comments in the newspaper - that the Wongatha claim more than likely will not be able to be proved in a 
court of law.  I think the minister is on the public record as saying that he does not think that the Wongatha claim 
will meet the criteria of proving a native title claim.  Has the government nonetheless made an offer of 
compensation to the Wongatha people in respect of the claim; if so, can the minister give us the details of the 
offer?   
Mr E.S. RIPPER:  The government has been discussing with the Goldfields Land Council the possibility of a 
settlement on the Wongatha claim.  There are two reasons we have engaged in that discussion.  Even if the 
Federal Court were to find that the Wongatha claim could not be upheld - 
Mr M.J. BIRNEY:  Which it will.   
Mr E.S. RIPPER:  I believe it is the likely court finding, but we have to wait to see what the judge says.  There 
is still the possibility of an appeal to the full Federal Court and still the possibility of an appeal to the High Court.  
There is also the possibility that native title matters in the goldfields will remain unresolved.  Therefore, there is 
an argument from the point of view of the economic development of the goldfields to get the native title issue 
settled earlier rather than later.  If we rely on only the court process, it might take quite a long period of time 
before these matters are finally disposed of.  The second argument relates to the fact that there are Aboriginal 
people in the goldfields who are descended from Aboriginal people who were in the goldfields or in nearby 
regions at the time of European sovereignty being asserted over this country.  They are not going to go away.  By 
and large they are a very impoverished group of people.  They have the capacity under heritage legislation, in the 
name of protecting Aboriginal heritage, to create approvals issues for developers.  They are there; they can use 
heritage legislation, if they want to, to impede development.  There is an argument from a variety of practical 
and moral perspectives to reach a settlement if that can be achieved.  It may well be impossible to achieve a 
settlement. 

[9.40 am] 
Mr M.J. BIRNEY:  Can the minister tell us the details of exactly what the government is prepared to pay to the 
Wongatha people even though their claim will probably be filed in court? 
Mr E.S. RIPPER:  No.  The National Native Title Tribunal is conducting the relevant mediation and, as the 
member would be aware, there is a confidentiality order on that. 
Mr M.J. BIRNEY:  Is the minister prepared to settle the Wongatha claim before it gets to court, given that it is 
pretty close to getting to court? 
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Mr E.S. RIPPER:  The first instalment of the decision comes down tomorrow, so the question is beside the 
point.  Whether I was prepared to or not, it cannot be settled before tomorrow. 
Mr M.J. BIRNEY: Therefore, there will be further instalments of the decision; is that correct?  If so, is the 
minister prepared to settle before the final instalment of the decision comes down? 

Mr E.S. RIPPER:  In principle I would be, but I doubt whether there is any possibility, in a practical sense, of 
us doing that. 
Mr M.J. BIRNEY:  Only minutes ago the minister made the argument that he was concerned about the length 
of time that it takes to get these claims through the courts and that is why he was prepared to pay compensation.  
By his own admission, the court is about to make a decision on the Wongatha claim, yet he is prepared in 
principle, as he has just admitted, to pay that claim out anyway. 
Mr E.S. RIPPER:  I have not admitted anything.  I have asserted that I am prepared to reach a settlement on this 
matter.  Normally the way in which we approach these matters when claims are not strong enough to survive in 
court is to say to the groups that on their side they should agree to a finding of no native title by consent, and on 
our side we will have a package of benefits, which might include participation in management decisions with 
regard to particular pieces of crown land, land grants or resolution of matters that relate to Aboriginal lands trusts 
matters or a range of matters.  Basically there would be an agreement that on our side would state that we will do 
this, and that on their side they agree there will be no native title, and that would settle the issue once and for all. 

Mr M.J. BIRNEY:  The court is about to settle that issue, yet the minister is prepared to pay. 

Mr E.S. RIPPER:  I think the Leader of the Opposition is naive if he thinks that tomorrow’s decision will settle 
the issue, because court decisions can be appealed.  In any case, we are only getting what has been described as 
instalment one.  I am not sure what that means, but the courts are not particularly quick. 

Mr M.J. BIRNEY:  There must be grounds for appeal, of course.  An appeal cannot be lodged just because they 
do not like the decision.  They must have grounds for appeal on the basis of the process that was used by the 
court.   

Mr E.S. RIPPER:  If we rely on the court system to resolve native title issues, we will be dealing with these 
issues for a very long time.  In two generations our political successors will still be wrestling with the same 
issues. 

Mr M.J. BIRNEY:  Why does the minister not close all courts down then?  That is essentially the absurd 
proposition that the minister is putting: because we cannot wait for courts to make decisions, we will make 
decisions on their behalf.  Imagine if the same philosophy that the minister applies to native title applied to the 
criminal justice system: the state would be in anarchy. 

Mr E.S. RIPPER:  The federal Parliament could have left the whole issue of native title to the courts.  After the 
Mabo decision the federal Parliament decided to put in place a legislative framework.  If the federal Parliament 
had decided not to put in place that legislative framework, Mabo-style cases could have been taken through the 
courts and, in the interim, injunctions could have been sought to prevent development occurring on the land in 
question.  Therefore, the whole development process could have ground to a halt while the courts took 150 years 
to settle all the native title claims.  The federal Parliament produced a native title law that gave people interim 
negotiating rights while their claims were being settled, which allowed development proposals to go ahead and 
which validated a whole lot of actions that had occurred in the past that might have been the subject of 
compensation.  It produced a framework which, while it has problems and critics, is certainly a lot better than the 
alternative of everything going through the courts Mabo style.  If we want to make the best and most practical 
use of the framework that has been given to us, we must get on and negotiate and settle these matters - not in any 
silly way.  We must pay attention to the rigours of native title law and we must not just accept any proposition or 
claim that is put before us. 

Mr M.J. BIRNEY:  Given that the Wongatha claim, for instance, has been running for about 10 years, and 
given that the decision will come down tomorrow, surely it would be worth the government waiting another year 
or so for the matter to be completely finalised.  The resultant millions of dollars in savings could be spent on 
things like hospitals, schools, roads and perhaps even Aboriginal health services. 

Mr E.S. RIPPER:  The Leader of the Opposition is naive and inexperienced about how long it takes for these 
matters to be settled by the courts. 

Mr M.J. BIRNEY:  The decision is coming down tomorrow. 

Mr E.S. RIPPER:  That statement shows the member’s inexperience, because that will not be the resolution of 
the matter. 
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Mr M.J. BIRNEY:  First, if someone is going to appeal he must have grounds to appeal.  He cannot appeal just 
because he does not like the decision.  Secondly, I suspect it will not take another 10 years for the appeal to be 
heard, or anywhere near that.  If the minister thinks that it will, then he is inexperienced. 

Mr E.S. RIPPER:  How much does the Leader of the Opposition charge an hour for his legal advice? 

Mr M.J. BIRNEY:  I will give it to the minister for free, if he likes. 

Mr E.S. RIPPER:  That is what it is worth. 

The CHAIRMAN:  I think we will move on.  If there are no further questions on this division, I will put the 
question. 

The appropriation was recommended. 
[9.50 am] 
 


